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Cannabis: a political garden tool

This paper aims to discuss how institutional racism plays a part in the
continued criminalisation of cannabis in the United Kingdom. | will start with a
short history of usage and attitudes toward cannabis in the United Kingdom,
mainly England. | will then assess the relationship that the criminal justice
system has with cannabis and its users, and delve into how racial bias
operates within law enforcement, using stop and search as a point of focus.
This paper will explore how these biases lead to a disproportionate application
of the law on certain groups of people. It will be argued while using Canada as
point of comparison, that cannabis is being used in the United Kingdom as a
political tool to favour voters of certain demographics, and that while more
research is needed to fully assess the effects of cannabis, the reasoning
behind maintaining cannabis’ status as a dangerous substance is both
absurdly hypocritical and entirely no longer necessary.

Medicinal, recreational, and the law

The United Kingdom first listed cannabis as a prohibited drug in 1928
by adding it to the Dangerous Drugs Act 1920 in accordance with the
International Opium Convention 1912. For an immeasurable amount of time
the cannabis plant has been used recreationally, medicinally, and industrially
across the planet, including many former British colonies and overseas
territories.! The Misuse of Drugs Act currently lists cannabis and cannabis
derivatives as Class B controlled drugs.? This classification means that it is a
criminal offence in the United Kingdom to possess, grow, or supply cannabis
to others. Section 6 of the act outlines the cultivation of any species of
cannabis plant as a specific offence. Cannabis related offences are
punishable through schedule 4 of the act. On indictment production or
supplying of cannabis could result in up to fourteen years in prison, whilst
possession alone, up to five years in prison, (an unlimited fine, or both).

In 2004 cannabis was moved from Class B to Class C, which holds
less prison time for possession while retaining the same fourteen years
penalty for production and supply.® This was done after the Advisory Council
claimed that even though cannabis was harmful, it was not as harmful as
other Class B drugs; amphetamines, methylamphetamine, barbiturates, and
codeine.* Another driving point was to take the pressure off arrests for
possession of small amounts of cannabis to shift the focus of law enforcement
toward other more dangerous drugs and crime.® This reclassification only
stood for five years as cannabis returned to Class B in 2009 against the
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advice of the Advisory Council.® Currently in the United Kingdom a person can
get a warning or Penalty Notice for Disorder (PND) for possession of small
amounts instead of being arrested.”

The United Kingdom was once the world’s largest exporter of cannabis
for medical and scientific use, producing around 95,000 kilograms of cannabis
in the year 2016.2 In 2015, that production was at 41,706 kilograms.® For a
country so determined to prohibit the use and supply of cannabis within its
borders, it is quite ironic that businesses are being licensed for production for
export, and that production doubled in that year.

Law and Enforcement: stop and search and racial bias

Canada, having legalised recreational cannabis in October 2018, will
be used as a point of comparison to explore the UK’'s complex legal and
political relationship with cannabis. While recreational cannabis is still
considered illegal in most of the world, many countries seem to not strictly
enforce their laws. In pre-legalised Canada, cannabis use became
increasingly socially acceptable. The enforcement of possession laws became
less and less important to society, which was reflected in the prioritisation
used by the police.l® While unregulated sales remained illegal post the
legalisation of medical cannabis in 2001, there still existed brick and mortar
dispensaries where the public was able to purchase cannabis illegally. For the
most part, law enforcement would leave them to their business unless they
suspected a connection to gang violence, sale to minors, or other crime. It
was common to see them reopen after being raided and shutdown.1?

Law enforcement in the United Kingdom has a lot of say about the way
that perpetrators of cannabis-related crimes are dealt with. The Association of
Chief Police Officers (ACPO) in the UK released an official policing guideline
for cannabis possession for personal use in 2009 following the substance’s
return to a Class B status in the UK.'? This document outlines whether a
warning or PND should be issued in place of an arrest and explains the
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‘escalation policy’ used to determine which of the three the perpetrator will
receive. To determine the severity of the possession they look at ‘aggravating
factors’ such as whether they were caught in a public place, whether a young
person is involved or could be exposed to drug use, and repeat offences.!?
This document states the purpose of these ‘aggravating factors’ as ‘The
circumstances of the offence form part of the consideration in determining
whether an arrest can be made and justified’.’* So in theory as per this
document an adult over the age of 18 with no prior history caught in
possession of cannabis for personal use and not falling under any of the
aggravating factors should be let off with a warning (which would not show up
on a standard criminal record check) even though itis a Class B illicit drug.

There are two important points regarding these guidelines. The first is
that even though cannabis at this point had returned to Class B status, it was
not being treated the same as other Class B substances — it is now being
treated more leniently by law enforcement in comparison to other Class B
substances. These more forgiving rules send a message to the public that
even though cannabis was moved back to Class B status, it is accepted to be
not as ‘sinister’ as the others. It begs the question of whether moving the drug
back to Class B even had any bearing or real practical purpose. Herein lies an
interesting unsynchronized relationship between the statute regarding the
legality of cannabis and the approaches taken by law enforcement. Law
enforcement is seemingly doing a better job than legislature at keeping up
with public opinion by relaxing their approaches. Secondly, while they cover
England, Wales, and Northern Ireland in a uniform manner, they are just that:
guidelines. Each local policing authority has the prerogative of deciding how
they may deal with a case of cannabis possession.'®

What is evident is that this prerogative is used, to varying degrees.
Some policing authorities, such as Durham, have made public statements in
which they have announced they will not be targeting individuals for
possession for personal use.® An article in the Canterbury Journal interviews
a resident that describes the city as ‘weed central’, indicating the city even
has its own cannabis club (the Canterbury Cannabis Collective) that lobbies
politicians at Westminster.!” It would suffice to say that being affiliated with
this cannabis club would be enough to fulfil the ‘reasonable belief’ that law
enforcement needs to target someone. They are lobbying openly for the
legalisation of cannabis, which indicates that law enforcement is largely just
allowing it to happen. So, if the people want recreational cannabis legalised
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(or are indifferent to it), and law enforcement has begun acknowledging that it
is not a priority for them to police, why has Westminster not caught up?

Interestingly, in the same article another interviewee who is opposed to
legalisation said she thinks, ‘it'll increase the number of people smoking it by
making it socially acceptable, like areas of Canada where people started
smoking it openly and regularly once it had been legalised.”*® This is
statistically not true. According to Statistics Canada, self-reported cannabis
use amongst Canadians rose from 14.9% before legalisation to 16.8% after
legalisation. However, most of that difference of 1.9% could simply be
accounted for by less hesitation to admit usage once it was not a criminal
offence since results are self-reported. Additionally, respondents were to only
report on whether they used in the three months prior to being surveyed.'® So
this is evidence of some apparent misconceptions about legalisation, and
while a lax attitude from law enforcement may make cannabis users in those
areas very happy, it is arguable that this prerogative in law enforcement’s
hands is a detriment to equal treatment of perpetrators of the same crime
from different backgrounds.

There are many facets to consider when discussing the United
Kingdom’s relationship to cannabis. For one, it is not a plant native to the
country and its use was introduced during the colonial period mostly through
the Indian subcontinent.?® In South Asia, cannabis was widely used
medicinally and recreationally and is considered in Hindu Ayurveda to be one
of five sacred plants that relieve anxiety.?! While many may think of cannabis
in the context of a relaxed Caribbean stereotype (or even particularly
Jamaican), the plant was first introduced to the Caribbean through the
movement of Indian indentured workers brought there by the British regime.??
The origins of this plant are culturally and socially connected to (but not
exclusively) two racial groups, people of South Asian and of African descent.
Its history plays a part in the way that it is viewed socially. It is no secret that
both of these racial groups have faced tribulations at the hands of British
colonialism, the legacy of which still lingers.

One of these tribulations that has spilt into our modern existence is the
entrenched racism that plagues the criminal justice system in the United
Kingdom, of which law enforcement plays a huge part. The demonisation of
dark skin leads to a disproportionate treatment of people of colour by law
enforcement, and a disproportionate number of arrests and convictions.
Crimes involving cannabis are one of the ways in which this disproportionality
is manifested, but it is in no way the only one.
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Stop and Search, and the Macpherson Report

The Stephen Lawrence Inquiry, which in 1999 generated the
Macpherson Report, followed the racially motivated murder of Stephen
Lawrence in 1993.2 It was an important conversation-starter on the
processes used when investigating a racially charged crime, in this case the
murder of a black British teenager by a group of white youths.

Under ‘stop and search’ police officers can search you if they have
‘reasonable grounds’ to suspect you are carrying illegal drugs (or similar), or
without reasonable grounds if it was approved by a senior officer.?* According
to the Home Office, as of the 2011 census, persons of black ethnicity
comprise about 4% of the population of the UK, yet the Ministry of Justice
reports that they are involved in about 20% of all drug stop and searches as
well as prosecutions for cannabis.?®> With people of black ethnicity there is
also a higher number of prosecutions than there are stop and searches in
comparison with people of white ethnicity.

The racial element of these statistics is clear. If only 4% of the
population is represented by black ethnicity, why are they involved in 20% of
the searches? There is no correlation to suggest people of black ethnicity
consume more cannabis in the UK. According to statistics on drug misuse
available through the UK Government’s website, in the 2018/2019 findings of
adults aged 16 to 59, 8% of the white respondents versus 6.7% of the ‘Black
or Black British’ respondents reported use of cannabis in the previous year.?®

Stop and search gives individual police officers the power to use their
own judgement to decide whether a person may be involved in a crime of
some sort without seeing a crime being committed (in this case, in possession
or planning to supply illicit drugs). Stop and search methods have been
thoroughly scrutinised and continuously reformed as many do believe that
they are not effective or an efficient use of law enforcement’s time and
resources.?’” The idea of law enforcement being able to search anyone they
feel necessary could lead to a gross misuse of power.
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Figure 4.8 Likelihood' of being stopped and searched by self-defined ethnic group,
compared with those from White ethnic groups, England and Wales?, year
ending 31 March 2015 compared with 2016
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Chart notes:
1. Alikelihood of 1 indicates that the ethnic group is equally as likely to be stopped as those who are White.
2. Population breakdowns are based on the 2011 census. It is likely that ethnicity breakdowns have changed since
2011. Such changes are not accounted for in the figures. Therefore, these figures should be considered estimates
only.

Figure 128

Figure 1 illustrates the bias that exists within this system of law
enforcement. The dotted flat line represents the likelihood of a person of white
ethnicity being stopped within the years 2014-2016. Every non-white group
surveyed had a higher probability of being involved in a stop and search. The
black community does not consume more cannabis, and therefore should not
be any more likely than someone of white ethnicity to be in possession of
cannabis. Yet black individuals are still 6.5 times more likely to be stopped.
According to the same data bank, people of black ethnicity used all surveyed
drugs (powder cocaine, ecstasy, hallucinogens, amphetamines, mephedrone,
ketamine and cannabis) less commonly than those of white ethnicity.?® The
obvious link: racial bias.

By this logic, police officers are, even unconsciously, under the
impression that a black person is more likely to be involved in something
illegal. The result of that is that the black population are being
disproportionally affected by the law — a gross miscarriage of justice. We as
citizens may want to believe that these statistics are an improvement, that the
racial bias in the United Kingdom is a work in positive progress. However,
‘figures for 1997/98 show that “black people were, on average, five times

28 Jodie Hargreaves, Chris Linehan, and Chris McKee, ‘Police powers and procedures,
England and Wales, year ending 31 March 2016’ (Home Office, 27 October 2016), 26.
29 ‘Stop and Search...’ (n 28).
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more likely to be stopped and searched by the police than white people.”
Black people are also “more likely to be arrested than white or other ethnic
groups.”3® Many of these statistics are also based on self-identified ethnicity,
where as to clearly see a bias or prejudice, one must know what others
assume that person’s ethnicity to be. What they identify themselves as, may
be a useful indicator of how others view them, but it does not necessarily
facilitate an understanding of the exact impact of racial identity on law
enforcement.

The Macpherson Report is arguably one of the most important modern
documents outlining the racial biases within the UK’s criminal justice system.
What it found was astonishing evidence exposing racial bias within the
response and investigation of the death of Stephen Lawrence. No police
officer on the scene performed any form of first aid after finding him, nor did
they check his vitals to see if he was still alive.3! The victim’s parents reported
being treated unprofessionally with insensitivity and were deprived of
information regarding the case which they were entitled to. There was
evidence suggesting that the perpetrators were not arrested for the crime,
because they were white even though they were suspects with sufficient
evidence to procure a warrant.

In general, they found that there was a lack of enthusiasm to find the
murderers of a black man by white suspects.®?> While murder is beyond the
scope of this essay, the findings of this report solidify the notion that in
multiple ways people of black ethnicity are victims to the institutional racism
present in the criminal justice system.

Cannabis and politics

The current Prime Minister of Canada Justin Trudeau and his Liberal
Party’s political crusade to legalise recreational cannabis use in Canada sat
on two very important points: to make it harder for minors to access cannabis,
and to tackle gang violence associated with cannabis sales.®? Legalisation of
cannabis was just one of the ways in which Justin Trudeau managed to rally
two unlikely voter demographics: people of colour, and young voters between
the age of 18-25. This won him two consecutive federal elections, while
remaining at the time relatively appealing to the older voters.3* With the
changing demographic in Canada, rallying these voters was, and remains, a
key political tool to holding power.

He, like his father, former Prime Minister the late Pierre Elliott Trudeau,
prized multiculturalism in his political platform — a concept very important to
the Canadian identity and society. The Canadian Multiculturalism Act is a law

30 MacPherson (n 23).
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<https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/2016104E>.
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passed in 1985 by the late Trudeau outlining all the ways in which it is
expected that multiculturalism is to be upheld by the federal government. This
includes, but is not limited to, ‘ensur|ing] that all individuals receive equal
treatment and equal protection under the law, while respecting and valuing
their diversity.”*® This policy of upholding diversity is part of the Canadian
constitution.

The closest comparable statute existing in the United Kingdom is the
Equality Act 2010. This piece of legislation covers a wider breadth of
demographical information that may lead to discrimination, including, but not
limited to, race, religion, gender, and age. Section 1 of the Act outlines the
duty that public figures such as ministers, courts, police, and councils have
toward socio-economic inequalities:

An authority to which this section applies must, when making
decisions of a strategic nature about how to exercise its functions,
have due regard to the desirability of exercising them in a way that
is designed to reduce the inequalities of outcome which result from
socio-economic disadvantage.®

What is compelling is that Section 3 states that any breach of section 1
‘does not confer a cause of action at private law,”” which limits how these
public bodies are held accountable for breaching the Act and is realistically
mostly just applicable to employers’ relations with employees. The purpose of
this act reads like a guide on what your legal options are if you feel that you
were wrongly discriminated in the workplace by any of the protected
demographics.

The purpose of the Canadian Multiculturalism Act is to focus much
more on the acts and efforts that are expected of the Federal Government to
uphold the integrity of diversity by recognising differences and adopting
practices to accommodate them. This also includes promoting the use of
languages other than English and French, the two official languages.3® The
entrenchment of this Act into the Canadian constitution, and the language
used within it, shows just how important it is to Canadian society, run by a
liberal government, as it holds everyone, including federal bodies,
accountable for nurturing diversity in Canada. Whether or not it always plays
out that way is beyond the scope of this paper.

There is a political connection with the way in which cannabis is
‘officially’ viewed versus the way that it is socially viewed when comparing
Canada and the United Kingdom. Dalhousie University in Halifax published a
study suggesting that 68% of Canadians (another 6.9% were indifferent)
supported the legalisation of recreational marijuana in September 2017.3° In a

35 Canadian Multiculturalism Act 1985 s3(1)(e).
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willingness to consider recreational marijuana as a food ingredient’ (September 2017)
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poll by YouGov for the Conservative Drug Policy Reform Group in the UK,
48% supported legalisation while only 24% opposed.“° If that was not enough,
a government survey found in 2017/2018 that 30% of adults aged 16 to 64
have tried cannabis at least once.*! If the majority of the country is supportive
or indifferent to the legalisation of recreational cannabis, why are the two
governments approaching the idea so differently? This puts into question the
strength of democracy in the United Kingdom as well, since the existing
legislation does not reflect public opinion.

In 2019 three Members of Parliament from three parties visited Canada
in order to evaluate the legal cannabis sector first-hand. Not surprisingly, the
Liberal Democrat and Labour MPs later declared that they would support a
change in ‘cannabis legislation in the next five to ten years’. Only the
Conservative MP did not show support for cannabis legalisation following the
visit.#2 The Conservative Party of the UK has historically maintained that
cannabis should remain an illegal substance.*®* There have also been
allegations of racism linked to the Conservative Party and its leaders. One
such point is the commentary on Enoch Powell’s ‘Rivers of Blood’ speech in
1968 which, riddled with racist undertones, was aimed against the 1968 Race
Relations Bill.*#* This bill made it illegal to refuse employment, public services,
or housing to any person based on colour, race, or ethnic origin.*®* More
recently, the current Prime Minister Boris Johnson has been quoted numerous
times making racist comments. An article for the Guardian mentions that in
articles written by Johnson before becoming Prime Minister he has referred to
black people as ‘piccaninnies with watermelon smiles’ as well as claiming that
the police were ‘cowed’ by the Macpherson Report.*¢ While these claims were
not made while he was in office, they are a glimpse into the rhetoric that has
been accepted by the Conservative Party.

An NHS study suggested that while around 10% of cannabis users
may develop an addiction to cannabis, 32% of tobacco users and 15% of
alcohol users will become addicted to tobacco and alcohol, respectively.

<https://cdn.dal.ca/content/dam/dalhousie/pdf/management/News/Preliminary%20results%20
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There is also no recorded case of death caused by cannabis in the United
Kingdom.#’” Alcoholchange.org has compiled statistics from the government
showing that 24% of adults in England and Scotland regularly drink more than
what is considered low-risk*®; they found that in 2016 there were 9,214
alcohol-related deaths.*® The Office for National Statistics found that 14.7% of
adults over 18 years of age smoked cigarettes in the UK in 2018. In the same
year there were 77,800 deaths attributed to smoking tobacco in the UK.%° So,
on the basis of death and addiction, cannabis seems to be relatively low risk
compared to two substances that are legal and regulated. Yet, it is health
concerns that are repeatedly cited when officials are asked about why there
has been no significant movement toward legalisation of cannabis.>!

Conclusion: A long road to legalisation

There is a worldwide shift happening in terms of social views of
cannabis use. In Canada, while cannabis was still illegal it was clearly not a
major concern of law enforcement, and there seems to be a similar attitude in
the United Kingdom where other forms of crime take a greater importance.
There is a complex web of connection between institutionalised racism,
parliament, law enforcement, and politics regarding cannabis. There is a
visible lag when it comes to legislation and law enforcement being up to date
with social attitudes and there is clearly a disconnect between them. It seems
even law enforcement does not stand on the same side of legalisation as
current legislation. They seem to be shifting toward polled public attitudes that
possession of cannabis and personal recreational use should not be
criminalised.

Talking about the impact of a law moves far past the wording of the
provision or the sentencing for the crime. Law enforcement is a key piece of
the system that perpetuates this racial oppression. Even with the public
support for cannabis legalisation, changing social attitude, and the prevalence
of usage it does not necessarily look like the English Parliament will be
pushing any bills forward to make that a reality anytime soon, especially not
under a Conservative government.
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By looking at two multicultural countries we are able to see how
political differences impact the legality of cannabis. The uses of cannabis in
many other countries are tied to cultural significance as well as social
tolerance such as in India, mentioned previously. Cannabis is not the
problem; it is the connection to organised crime and violence which can be
tackled through government regulation. This has been shown in the data
gathered by statistics Canada showing that in every province and territory,
legalisation has brought at minimum a 26% decrease in police reported
cannabis offences.>?

It is important that we continue to question the legitimacy of the claims
the government makes about why they refuse to legalise and regulate
cannabis as well as the institutionalised racism involved. There is evidence to
suggest that the government has been using cannabis as a proverbial ‘garden
tool’ to weed-out groups that they choose to target, or they believe are less
important, and there is plenty of evidence showing that it is the black
community that received the short end of that stick. All should be equal before
the law, but this is virtually impossible to uphold when the law is represented
through people, because people make judgements based on their inherent
biases. There is no one statistic, statute, or study that will conclusively prove
that politicians through the ages have used cannabis to paint a target on the
backs of the black community, but there is evidence of it everywhere.

With the information that we do have in consideration, cannabis is no
more dangerous to human health than alcohol and tobacco. Continuing to
demonise cannabis and insist that it should have no place in the UK’s society
is hypocritical. Based on the attitudes of the public, as well as law
enforcement, its criminal status is also completely unnecessary. There are
better things for the justice system to be focusing on, and worse things to be
keeping out of society.

52 Gregory Moreau, ‘Police-reported cannabis offences in Canada, 2018: Before and after
legalization’ (Statistics Canada, 24 July 2019) <www150.statcan.gc.ca/n1/pub/11-627-m/11-
627-m2019055-eng.htm> accessed 27 April 2020.
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